
 

 

UNITED STATES OF AMERICA 

      
                              Case No. 6:07-cr-00097-GKS-DAB-1 

 

   -versus-      

 

LOUIS J. PEARLMAN  

 

 

 

 

 

 

Defendant’s Response To Government’s Notice of Proposed Restitution Order 
 

 

The Defendant Louis J. Pearlman, through counsel, files the following response and 

request for relief: 

 

1. The defendant opposes the government’s proposed order on several grounds.  In 

response, the defendant requests the following relief: 

 That the Court deny the government’s request to include prejudgment interest 

as restitution; 

 Or, if prejudgment interest is included, that it be at the statutorily required rate 

rather than the rate relied upon by the government;  

 That the Court waive post-judgment interest from the restitution order 

pursuant to 18 U.S.C. 3612(f)(3)(A) 

 

Memorandum of Law 

 

2. With regard to the issue of prejudgment interest, the government concedes that 

there are no cases in the Eleventh Circuit requiring, or even approving of, an 

award of prejudgment interest in a criminal restitution order under 18 U.S.C. 

§3663.  Instead, the government relies on two cases, United States v. Corey from 

the First Circuit and United States v. Shepard from the Seventh Circuit, as 

persuasive authority for the inclusion of such interest.  While admittedly, these 

cases do support the government’s position, the government has failed to include 

that at least two other circuits have disagreed and that there is significant clear 

authority in the Eleventh Circuit and the United States Supreme Court that 

contradicts the government’s position. 

3. In United States v. Sleight, 808 F. 2d 1012(3
rd

 Cir. 1987), the Third Circuit 

reversed an order of restitution including prejudgment interest under 18 U.S.C. 

§3651, “The Federal Probation Act.”  Finding “The Federal Probation Act” 
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synonymous with “The Victim and Witness Protection Act of 1982 (the 

predecessor of the Mandatory Victim Restitution Act (MVRA)),” the court found 

that restitution was a criminal penalty.  Accordingly, under the rule laid down in 

United States v. Rodgers, 332 U.S. 371, 68 S.Ct. 5, (1947), that criminal penalties 

do not bear interest, the Sleight court held:  “Thus, even though interest might 

plausibly be considered to be a part of [the victim’s] actual loss, absent specific 

provision in the statute for prejudgment interest, we hold that prejudgment interest 

on the amount ordered to be paid as restitution may not be imposed under the 

Federal Probation Act.” 

4. In similar fashion, the Fifth Circuit, relying on Rodgers, found that restitution was 

a criminal penalty and therefore could not include prejudgment interest.  United 

States v. Rico Industries, Inc., 854 F. 2d 710, 714(5
th

 Cir. 1988).  
1
 

5. It is clear that the Eleventh Circuit, like the Third and Fifth Circuits and unlike the 

circuits relied upon by the government, considers restitution under the MVRA to 

be a criminal penalty.  In United States v. Siegel, 153 F. 3d 1256(11
th

 Cir. 1998), 

the Eleventh Circuit carefully considered the issue.  Noting that the statute itself 

refers to restitution as a criminal penalty, and that the circuit has consistently 

referred to it as such (see  United States v. Twitty, 107 F. 3d 1482, 1493(11
th

. Cir. 

1997) (Restitution is a “criminal penalty meant to have strong deterrent and 

rehabilitative effect.”  Quoting United States v. Hairston, 888 F. 2d 1349, 

1355(11
th

 Cir. 1989))), the court expressly held that, “…we conclude that 

restitution under the MVRA is a penalty.”  It is also important to note that the 

Siegel panel cited both Rico and Sleight as persuasive authority for its decision.  

6. Thus, in light of the Eleventh Circuit’s unequivocal holding that restitution 

pursuant to the MVRA is punitive, and the Supreme Court’s equally clear 

pronouncement that criminal penalties do not bear interest, the undersigned 

suggests that this Court must deny the government’s request to include 

prejudgment interest as restitution. 

7. In the event that the Court does include prejudgment interest as restitution, it 

should compute such interest at the statutorily allowed rate rather than the 

amounts relied upon by the government.  The government has arrived at an 

interest amount by relying on the records of Transcontinental Airlines Inc. as of 

December 2006.  The interest rate used appears to be whatever rate was promised 

at the time of the victim’s investment.  From review of the discovery, these rates 

range from 8% to more than 10% of compound interest per year.  Consequently, 

the government has arrived at an interest figure in excess of one-third of the total 

victim investment. 

8. Since the Eleventh Circuit has not directly ruled on the validity of prejudgment 

interest, it is not surprising that the undersigned has not located any Eleventh 
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Circuit authority on the appropriate rate of interest on such a judgment.  In fact, 

only the Ninth Circuit appears to have addressed the issue.  In United States v. 

Gordon, 393 F. 3d 1044(9
th

 Cir. 2004), the court held that, “the Treasury Bill rate 

as defined in 28 U.S.C. §1961 unless the district court finds on substantial 

evidence that a different prejudgment interest rate is appropriate.  Section 1961 

provides:  “Such interest shall be calculated…at a rate equal to the weekly 

average 1-year constant maturity Treasury yield, as published by the Board of 

Governors of the Federal Reserve System…”  Moreover, a reading of 18 U.S.C. 

§3612, which governs the collection of criminal fines and restitution, suggests 

that Congress treated fines and restitution interchangeably in regard to collection.  

Subsection (f) (2) of that provision mandates that the interest on fines shall be at 

the above-mentioned Treasury bill rate.  Therefore, if the Court orders 

prejudgment interest as a part of restitution in this case, the defendant requests 

that it do so pursuant to the rate used in 28 U.S.C. §1961 and 18 U.S.C. §3612 as 

of December of 2006. 

9. Finally, the defendant respectfully requests that the Court exercise its discretion, 

pursuant to 18 U.S.C. §3612(f) (3) and waive the requirement of post-judgment 

interest due to the defendant’s inability to pay such a large amount.  Mr. Pearlman 

is indigent, as reflected in his financial affidavits to this Court.  He has agreed to 

restitution in the amount of $300 million and intends to pay back as much of that 

as is reasonably possible.  To incur interest on that amount, over what is likely to 

be a long term of imprisonment, will make the debt so enormous that Mr. 

Pearlman will lose any realistic hope or incentive for paying it back.  To create 

such a situation will serve neither the victims’, nor society’s, interests in 

sentencing Mr. Pearlman for his offenses.  

 

WHEREFORE the defendant Louis J. Pearlman requests that the Court grant the relief 

requested. 

 

DATED this 15
th

 day of July, 2008.  

 

 

     

 

                                                                           s/ R. Fletcher Peacock 

                                                                                          R. Fletcher Peacock 

                                                                                          Fla Bar No. 441996 

                                                                                          329 Woodstead Ln. 

                                                                                          Longwood, Florida 32779 

                                                                                          (321)231-1817 

                                                                                          fletchpeacock@yahoo.com 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on this 15
th

 day of July, 2008, a true and correct copy of the 

foregoing was furnished by the CM/ECF system with the Clerk of the Court, which will 

send a notice of electronic filing to the United States Attorney’s Office, Assistant United 

States Attorneys Roger Handberg and Daniel Eckhart, 501 W. Church St., Suite 300, 

Orlando, FL 32805. 

 

                                                                           s/ R. Fletcher Peacock 

                                                                           R. Fletcher Peacock 

                                                                            
 


